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TP addition deleted as one comparable selected by TPO had related party transaction above 25% of turnover  

Summary – The Pune ITAT in a recent case of BMC Software India (P.) Ltd., (the Assessee) held that where TPO made addition to assessee's ALP in respect of rendering software development services to its AE, in view of fact that one comparable selected by him had related party transactions in excess of 25 per cent, impugned addition deserved to be set aside

Facts

· The assessee was engaged in providing software development services to its associated enterprises. As per the transfer pricing study report, the assessee had adopted TNM method in order to work out the margins of the comparables and had taken the weighted average of the PLI, i.e., operating profit over total cost, for benchmarking international transactions relating to provisions of services.
· The assessee computed ratio of operating profit to total cost at 11.28 per cent.
· In transfer pricing proceedings, TPO selected some new comparables and arrived at mean margin of 26.75 per cent.
· Accordingly, the TPO made certain addition to assessee's ALP.
· The assessee filed appeal raising objection to inclusion of 'M' Ltd. as comparable on ground of having related party transaction in excess of 25 per cent.
· The Commissioner (Appeals) having accepted assessee's objection, directed exclusion of 'M' Ltd. from list of comparable while determining ALP.
· On revenue's appeal:

Held
· The case of the assessee was that 'M' Ltd. had RPT percentage of 26.36 per cent and hence, the same was to be excluded from the list of comparables while benchmarking international transaction in the hands of assessee. The Assessing Officer on the other hand, had computed the RPT of 'M' Ltd. at 23.93 per cent.
· The Commissioner (Appeals) however, in view of the annual report of the said company has given a finding that on total turnover of Rs. 205.58 crores, the RPT turnover was Rs. 54.19 crores and thus percentage of RPT worked out to 26.36 per cent as per the annual report of the said companies. In view of the above said details, the Commissioner (Appeals) held that 'M' Ltd. was not a comparable and the same had to be excluded from the list of comparables.
· The revenue failed to controvert the above said finding of the Commissioner (Appeals) and in the absence of same, no merit was found in the ground of appeal raised by the revenue in this regard. Thus, upholding the order of Commissioner (Appeals) on this issue, the ground of appeal raised by the revenue is dismissed.
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